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SARA B. THOMAS
State Appellate Public Defender
I.S.B. #5867
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
I.S.B. #7259
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
JOHNATHON P. BARTHEL,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43817
ADA COUNTY NO. CR 2015-7626
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Johnathon P. Barthel appeals from the district court’s Judgment of Conviction
and Commitment.

Mr. Barthel was sentenced to consecutive, unified terms of ten

years, with four years fixed, and ten years indeterminate, for his two sexual exploitation
of a child convictions.

He asserts that the district court abused its discretion in

sentencing him to excessive sentences without properly considering the mitigating
factors that exist in his case. Furthermore, Mr. Barthel asserts that the district court
abused its discretion by denying his Rule 35 motion for a reduction of sentence.
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Statement of the Facts & Course of Proceedings
On August 24, 2015, an Information was filed charging Mr. Barthel with two
counts of sexual exploitation of a child and attempted lewd conduct. (R., pp.25-26.)
The charges were the result of a report to police that Mr. Barthel was propositioning a
woman online to pay her to let him have sex with one of her minor children. (PSI 1, p.4.)
Mr. Barthel entered a guilty plea to two counts of sexual exploitation of a child.
(R., p.39.)

The remaining charge was dismissed pursuant to plea negotiations.

(R., p.53.) At sentencing, the prosecution requested a total unified sentence of twenty
years, with five years fixed. (Tr. 12/9/15, p.11, L.22 – p.12, L.4.) Defense counsel
requested that Mr. Barthel be allowed to participate in a period of retained jurisdiction
or, alternatively, a unified sentence of ten years, with two years fixed. (Tr. 12/9/15,
p.26, Ls.18-25, p.27, Ls.23-25.) The district court imposed concurrent sentences of ten
years, with four years fixed, and ten years determinate. (R., pp.52-55.) Mr. Barthel filed
a Notice of Appeal timely from district court’s Judgment of Conviction and Commitment.
(R., pp.60-61.) Mr. Barthel also filed a timely Rule 35 motion. (Augmentation2: Motion
and Memorandum in Support of Reduction of Sentence.)

The motion was denied.

(Augmentation: Order Denying Motion for Reconsideration of Sentence.)

For ease of reference, the electronic file containing the Presentence Investigation
Report and attachments will be cited as “PSI” and referenced pages will correspond
with the electronic page numbers contained in this file.
2 A Motion to Augment was filed contemporaneously with the Appellant’s Brief.
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ISSUES
1.

Did the district court abuse its discretion when it imposed, upon Mr. Barthel,
consecutive, unified sentences of ten years, with four years fixed, and ten years
indeterminate, following his pleas of guilty to sexual exploitation of a child?

2.

Did the district court abuse its discretion when it denied Mr. Barthel’s Idaho
Criminal Rule 35 Motion for a Reduction of Sentence?
ARGUMENT
I.

The District Court Abused Its Discretion When It Imposed, Upon Mr. Barthel,
Consecutive, Unified Sentences Of Ten Year, With Four Years Fixed, And Ten Years
Indeterminate, Following His Pleas Of Guilty To Sexual Exploitation Of A Child
Mr. Barthel asserts that, given any view of the facts, his total unified sentences of
twenty years, with four years fixed, are excessive. Where a defendant contends that
the sentencing court imposed an excessively harsh sentence, the appellate court will
conduct an independent review of the record giving consideration to the nature of the
offense, the character of the offender, and the protection of the public interest. See
State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory
limits, an appellant has the burden of showing a clear abuse of discretion on the part of
the court imposing the sentence.’”

State v. Jackson, 130 Idaho 293, 294 (1997)

(quoting State v. Cotton, 100 Idaho 573, 577 (1979)). Mr. Barthel does not allege that
his sentences exceed the statutory maximum. Accordingly, in order to show an abuse
of discretion, Mr. Barthel must show that in light of the governing criteria, the sentences
were excessive considering any view of the facts. Id. (citing State v. Broadhead, 120
Idaho 141, 145 (1991), overruled on other grounds by State v. Brown, 121 Idaho 385
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(1992)). The governing criteria or objectives of criminal punishment are: (1) protection
of society; (2) deterrence of the individual and the public generally; (3) the possibility of
rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting State v.
Wolfe, 99 Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136
Idaho 138 (2001)).
Mr. Barthel asserts that the district court failed to give proper weight and
consideration to the mitigating factors that exist in his case. Specifically, he asserts that
the district court failed to give proper consideration to his mental health concerns. Idaho
courts have previously recognized that Idaho Code § 19-2523 requires the trial court to
consider a defendant’s mental illness as a sentencing factor. Hollon v. State, 132 Idaho
573, 581 (1999). Mr. Barthel has been previously diagnosed with depression. (PSI,
p.19.) At the time the PSI was completed, he was taking Celexa for his depression.
(PSI, p.19.) He has recognized that counseling has been beneficial in the past and he
would like to participate in counseling again. (PSI, p.19.)
Additionally, Mr. Barthel has expressed his remorse for committing the instant
offense. In State v. Alberts, 121 Idaho 204 (Ct. App. 1991), the Idaho Court of Appeals
reduced the sentence imposed, “In light of Alberts’ expression of remorse for his
conduct, his recognition of his problem, his willingness to accept treatment and other
positive attributes of his character.” Id. 121 Idaho at 209. Mr. Barthel has expressed
his remorse for committing the instant offense. At the sentencing hearing, Mr. Barthel
stated that:
I just would like it to be known that I take full responsibility for my
actions. I definitely don’t blame anybody but myself for the poor choices
that I’ve made. I understand that this is certainly not a victimless crime
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and by people like me viewing this kind of material, that creates a demand
and creates more victims in turn.
I’d just like the opportunity to get into treatment as soon as
possible. I’d like to be able to address my issues and get the help that I
need as soon as I can. Thank you, sir.
(Tr. 12/9/15, p.30, Ls.4-14.)

In the PSI, Mr. Barthel noted, "I am ashamed of and

[embarrassed] by my actions and I hope that I am able to [receive] the help I need to
keep from re-offending.” (PSI, p.5.) He also noted that he is “looking forward to getting
into sex offender treatment and to work on finding solutions to the issues that I have.
. . . I am ready to gain the tools and knowledge to work on my sexual issues. I am
excited to begin to become a better man." (PSI, p.23.)
Mr. Barthel noted that obtaining treatment was one of his future goals. (PSI,
p.22.)

He noted that he strongly believed he could benefit from sexual offender

treatment and stated that, “I need to learn to work past my sexual issues and to
suppress my sexual attraction towards underage girls.” (PSI, p.90.) The Psychosexual
Evaluation concluded that Mr. Barthel is “highly amenable” to treatment.

(PSI, p.119.)

Dr. Johnston noted that Mr. Barthel “presented as more forthright in his discussion of his
sexual offense behavior and response to psychological testing than most sexual
offenders who had yet to undergo treatment, implying a higher likelihood that he would
have a positive response to treatment, and indicating a high level of amenability.” (PSI,
p.120.)
Based upon the above mitigating factors, Mr. Barthel asserts that the district
court abused its discretion by imposing an excessive sentence upon him. He asserts
that had the district court properly considered his mental health issues, remorse, and
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desire for treatment, it would have crafted a sentence that focused on his rehabilitation
rather than incarceration.
II.
The District Court Abused Its Discretion When It Denied Mr. Barthel’s Rule 35 Motion
For A Reduction Of Sentence
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the
sound discretion of the sentencing court, and essentially is a plea for leniency which
may be granted if the sentence originally imposed was unduly severe. State v. Trent,
125 Idaho 251, 253 (Ct. App. 1994) (citing State v. Forde, 113 Idaho 21 (Ct. App.1987)
and State v. Lopez, 106 Idaho 447 (Ct. App. 1984)). “The criteria for examining rulings
denying the requested leniency are the same as those applied in determining whether
the original sentence was reasonable.” Id. (citing Lopez, 106 Idaho at 450). “If the
sentence was not excessive when pronounced, the defendant must later show that it is
excessive in view of new or additional information presented with the motion for
reduction. Id. (citing State v. Hernandez, 121 Idaho 114 (Ct. App. 1991)). “When
presenting a Rule 35 motion, the defendant must show that the sentence is excessive in
light of new or additional information subsequently provided to the district court in
support of the Rule 35 motion.” State v. Huffman, 144 Idaho 201, 203 (2007).
Mr. Barthel supplied additional information to the district court.

In a letter

attached to his Rule 35 motion, he wrote that:
. . . I will not be able to start sex [offender] treatment [until] closer to
my release date. I have however signed up for every other class that I
can. I have already started a writing class and a computer class. I will be
starting others a soon as there are openings. I have also been going to
church and bible study. I have not [received] any write ups and have not
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had any problems. I am doing everything I can to better myself and doing
all I can to stay out of trouble. . . .
(Augmentation: Motion and Memorandum in Support of Reduction of Sentence.)
Mr. Barthel asserts that in light of the above new and additional information and
the mitigating factors mentioned in section I, which need not be repeated, but are
incorporated by reference, the district court abused its discretion in denying his Rule 35
motion.
CONCLUSION
Mr. Barthel respectfully requests that this Court reduce his sentences as it deems
appropriate. Alternatively, he requests that the order denying his Rule 35 motion be
vacated and the case remanded to the district court for further proceedings.
DATED this 25th day of May, 2016.

__________/s/_______________
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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